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REGULATORY 
OUTLOOK 
IMPACT OF COVID-19 ON THE REGULATORY LANDSCAPE 

In light of the global outbreak of COVID-19, both the Australian 
Prudential Regulation Authority (APRA) and Australian Securities and 
Investments Commission (ASIC) announced their intentions to review 
and delay the implementation of certain policy and regulatory initiatives. 
They plan to reprioritise their focus on responding to the impact of the 
pandemic on the entities they regulate and on consumers. 

Both regulators anticipate that this approach will remain in place until at 
least 30 September 2020, with APRA focusing on the monitoring of the 
“financial and operational capacity of regulated institutions”. ASIC 
meanwhile, announced its’ intention to focus on investigation into 
instances of significant consumer harm, serious breaches of the law and 
in prioritising its’ enforcement activities.   

Aside from COVID-19, the core trends and focus of regulators remains 
the same i.e. transparency, accountability, outsourcing oversight and an 
increased focus on Governance, Culture, Remuneration and 
Accountability (GCRA). It is these trends, plus action around money 
laundering and the world’s increasingly aging population, that we are still 
expecting most new regulation to continue to focus on. 

Whether change is initiated locally or not, the level of regulation that 
must be adhered to continues to require vigilant monitoring. Northern 
Trust dedicates significant time to tracking and analysing the implications 
of regulatory change. 
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ASIA PACIFIC 
CHANGE 
I. ROYAL COMMISSION INTO MISCONDUCT IN THE BANKING, 

SUPERANNUATION AND FINANCIAL SERVICES INDUSTRY  

Following the release of the Final Report of the Royal Commission 
published 4 February 2019, a wide range of new actions have been 
taken by banks, regulators and the government to eradicate poor 
conduct and attempt to ensure the problems identified by the Royal 
Commission are addressed and remediated. 

Changes made include:  

• Introduced bonuses tied to non-financial measures such as risk 
management and good customer outcomes. 

• For large banks, deferred 60% of CEO bonuses for a minimum of four 
years. 

• 1,400 senior executives are now on the Banking Executive 
Accountability Regime register of accountable persons. 

• APRA and ASIC have signed a memorandum of understanding to 
work more closely together on areas including enforcement, policy 
development and industry consultations. 

Additionally, in January the Australian Government released exposure 
draft legislation focusing on a number key recommendations arising from 
the Royal Commission. These included the strengthening of breach 
reporting requirements for financial service licensees. The public 
consultation ended at the end of February.  

 

II. THE BANKING EXECUTIVE ACCOUNTABILITY REGIME (BEAR) 
AND FINANCIAL ACCOUNTABILITY REGIME (FAR)   

The Royal Commission made a number of recommendations relating to 
extending the BEAR. 

The BEAR established clear standards of conduct by imposing a 
strengthened responsibility and accountability framework for directors 
and the most senior executives of Authorised Deposit-Taking Institutions 
(ADIs). The FAR will extend this responsibility and accountability 
framework across all APRA regulated industries, with APRA and ASIC 

jointly administering the new provisions. ASIC regulated entities (that are 
also regulated by APRA) are also now proposed to be included. 
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In doing so, the FAR intends to increase the transparency and 
accountability of financial entities in these industries and improve risk 
culture and governance for both prudential and conduct purposes. The 
FAR will also require regulated entities to clarify responsibilities of 
particular officers and positions. As a result, a broader range of 
individuals will be held to account for failure to perform their obligations. 

 

III. AUSTRALIAN SECURITIES & INVESTMENTS COMMISSION 
FEE AND COST DISCLOSURE REGULATORY GUIDE 97 (RG 
97)  

RG 97 was initially issued by ASIC in November 2011. Various 
amendments were made before ASIC commissioned an independent 
review during 2018. In response to the review, ASIC released a 
consultation paper which was open for comment from industry 
participants.  

Following the end of the consultation period, ASIC released an updated 
RG 97 regarding fees and costs disclosure requirements for 
superannuation products and collective investment products in 
November 2019. ASIC has largely implemented the proposals it made 
previously in its’ consultation paper. 

• The renamed ‘fees and costs summary’ includes substantial 
changes to simplify disclosures:  

– Regrouping of fees and costs to differentiate between ongoing 
fees and those initiated by member activity.  

– The ongoing fees and costs section will include administration fees 
and costs, investment fees and costs and transaction costs.  

– The member activity related fees and costs section will list the 
buy-sell spread, switching fee and other fees and costs. 

– For superannuation funds, indirect fees do not require separate 
disclosure, but are assigned within administration or investment 
fees (as applicable). 

• Inclusion of a single ‘cost of product’ figure in the Product Disclosure 
Statement (PDS) for each MySuper product and investment option.  

• Performance fees are to be calculated as the average of 
performance fees in the previous five financial years.  

• Fees and costs disclosed in Periodic Statements have been 
simplified. 

  

Northern Trust actions 

Northern Trust is supportive of the 
changes made, with comparability 

improved through the changes to the 
template and removal of amounts 
including implicit costs. Northern 

Trust will be making updates to its’ 
reporting templates to cater for the 

required changes. 
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The new requirements will apply to all PDSs issued on or after 30 
September 2020 (no early ‘opt-in’) and periodic statements with reporting 
periods commencing from 1 July 2021 (early adoption is available). 

The transitional version of RG 97 released in March 2017 will remain in 
effect until the end of the transition period. 

The short transition period for compliance also suggests that ASIC is 
keen for the industry to move to the new regime as soon as practicable.  

 

IV. PORTFOLIO HOLDINGS DISCLOSURE  

The Portfolio Holdings Disclosure requirements will apply to reporting 
days that occur on or after 31 December 2020. ASIC has not yet 
finalised its related regulatory guidance. In the absence of regulatory 
guidance and without further relief, superannuation trustees will be 
required to comply with the legislation subject to their own interpretation.  

UPDATE 

On 29 October 2019 ASIC amended Class Order [CO 14/443] to delay 
the first reporting day for Portfolio Holdings Disclosure (PHD) for 
superannuation trustees by twelve months to 31 December 2020. 

ASIC has since acknowledged that in the current COVID-19 
environment, trustees are likely to face difficulties in prioritising the 
required development to meet this reporting deadline, especially in the 
absence of a regulatory guide.  

As a result, ASIC announced in April that it intended to further defer the 
commencement date but has not yet confirmed a specific effective date. 

 

V. CLIMATE RISK   

On 24 February APRA published a letter to regulated entities that 
outlined its plans to tackle challenges posed by climate change. These 
included: 

• The development of a prudential practice guide focused on climate-
related financial risks. 

• The undertaking of a climate change vulnerability assessment.  

• The updating of Prudential Practice Guide SPG 530 Investment 
Governance, which include paragraphs related to environmental, 
social and governance (ESG) investments. 

  

Northern Trust actions 

Northern Trust is actively working to 
support clients with their reporting 
obligations as they evolve via the 
provision of a standard reporting 

solution with a view to further 
facilitating customisation based on 

individual client needs. 
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VI. FOREIGN FINANCIAL SERVICE PROVIDERS 

During March, ASIC released Regulatory Guide 176 Foreign Financial 
Service Providers. This applies to Foreign Financial Service Providers 
(FFSPs) providing financial services to Australian wholesale clients and 
professional investors. It replaces the previous relief granted by ASIC to 
foreign entities from the requirement to hold an Australian Financial 
Services (AFS) license to carry on a financial services business in 
Australia. 

There are two elements to the new regulation: 

• The foreign AFS licensing regime, which replaces the sufficient 
equivalence relief commenced on 1 April 2020 for entities wanting to 
commence providing financial services to Australian wholesale clients. 
Existing FFSPs relying on the sufficient equivalence relief will have 
two years to make arrangements to continue their operations in 
Australia, which may include applying for a foreign AFS licence. 

• Separately, FSSPs will be exempt from the requirement to hold an 
AFS licence when the FFSP is only delivering fund management 
financial services to certain types of professional investors in 
Australia. This will mean that, from 1 April 2022, an AFS licence is not 
required for conduct that only attempts to persuade, influence or 
encourage a person to become a client  

 

VII. APRA CONNECT (D2A REPLACEMENT) 

APRA is introducing a new data collection solution to replace Direct to 
APRA (D2A). Recently named APRA Connect, the new system will be 
designed to provide greater flexibility for collecting and submitting data, 
with new functionality and an improved user interface.  

This was intended to be in place by the end of September 2020 but 
APRA has announced that this is one of the projects that it has 
temporarily suspended as a result of its refocus of priorities in response 
to COVID-19.  

 

VIII. APRA SUPERANNUATION DATA TRANSFORMATION  
In November 2019, APRA announced its intention to commence a data 
transformation project aimed at improving the breadth, depth and quality 
of the superannuation data collection process. The aim is to improve the 
comparability and consistency of reported data. 

The task is complex and vast, so APRA will be adopting a consultation 
approach split into three phases. 
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Each phase will involve the release of multiple topic papers, each 
covering a different aspect of the consultation. 

• Phase 1 (Breadth) will address the most urgent gaps in APRA’s data 
collection, particularly for choice products and investment options. 

• Phase 2 (Depth) will increase the granularity of the entire collection, 
taking advantage of APRA’s new Data Collection Solution and 
enhanced data analytic capabilities. 

• Phase 3 (Quality) will assess the quality and consistency of the 
additional data reported during Phases 1 and 2, and review and 
address any implementation issues. 

APRA has so far released three topic papers on structure and profile, 
performance and member accounts with submissions on the last two 
closing at the end of March 2020. 

As with its’ APRA Connect programme, the data transformation project 
has now fallen  into the arena of work delayed due to COVID-19, with 
APRA announcing that there will be a one year deferral for data 
collection until September 2021. 

 

IX.  SINGAPORE OVER-THE-COUNTER (OTC) DERIVATIVES 
CONTRACT REPORTING REGIME 

Effective 1 October 2019, the Monetary Authority of Singapore (MAS) 
introduced phased Reporting Regulations for OTC derivatives contracts 
set out in the Securities and Futures Act (SFA). The act requires new 
types of entities and significant derivatives holders to begin reporting 
their interest rate and credit derivatives contracts traded in Singapore. 
On 1 October 2020, these entities and significant derivatives holders 
must begin reporting equity; commodity and foreign exchange 
derivatives contracts booked and/or traded in Singapore. 

Entities that are in-scope of this reporting obligation are: 

• Finance companies 

• Subsidiaries of banks incorporated in Singapore, insurers and capital 
market services (CMS) license holders, with annual aggregate gross 
notional amount of specified derivatives contracts exceeds S$5 billion. 

• All significant derivatives holders 

The reporting framework has been phased in on a staggered basis. This 
follows the reporting requirements for interest rate and credit derivatives 
contract which came into effective on 1 October 2019. 
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The MAS announced it has extended the final phase of reporting 
requirements for OTC derivative trades to 1 October 2021 due to the 
COVID-19 pandemic. 

 

X.  MAS DEFERS FINAL TWO PHASES OF UNCLEARED MARGIN 
RULES FOR ONE YEAR 

The MAS announced on 7 April 2020 that it will adjust selected 
regulatory requirements and supervisory programmes to enable financial 
institutions to focus on dealing with issues related to the COVID-19 
pandemic, and support their customers during this difficult period. MAS 
will defer the implementation of the final two phases of the margin 
requirements for non-centrally cleared derivatives by one year. This will 
reduce the strain on banks’ resources to put in place the legal 
agreements and system changes to implement the exchange of initial 
margins. The new timelines are: 

• 1 September 2021 for a bank or merchant bank whose group’s 
aggregate non-centrally cleared derivatives exposure is more than 
S$80 billion; and 

• 1 September 2022 for a bank or merchant bank whose group’s 
aggregate non-centrally cleared derivatives exposure is more than 
S$13 billion and up to S$80 billion. 

 

XI. HONG KONG SECURITIES AND FUTURES COMMISSION (SFC) 
CIRCULAR TO LICENSED CORPORATION – USE OF 
EXTERNAL DATA STORAGE 

The SFC has observed increased usage of external data storage 
providers (including public and private cloud storage) by financial 
institutions. On 31 October 2019, the SFC issued its ‘Circular to 
Licensed Corporations – Use of External Electronic Data Storage’ which 
details its regulatory expectations and guidelines for SFC Licensed 
Corporations (LCs) utilising Electronic Data Storage Providers (EDSPs) 
to store or process records electronically. 

All LCs are required to take steps as a result of this circular and maintain 
the integrity of records they are required to keep under the Securities 
and Futures Ordinance and the Anti-Money Laundering and Counter-
Terrorist Financing Ordinance (collectively referred to as the regulatory 
records).  

LCs must gain approval for the use of specific data centres for EDSPs.  

As part of the approval process they must: 

  



   
  

 10 
 

Northern Trust 

• Apply for the approval of specific data centre(s) used by the EDSP for 
storing the firm’s regulatory records. 

• Provide details of the LC’s principal place of business where the 
regulatory records may be accessed on demand. 

• Provide details of the LC’s branch office where those records may be 
accessed on demand. 

 
In the event of a change in storage arrangements, LCs must ensure the 
EDSPs give at least 30-day prior notice, to ensure that approvals and 
notifications can be met (requiring a change of contract). 

The circular makes a distinction between LCs who store their Regulatory 
Records exclusively with EDSPs and LCs who use an EDSP but do not 
keep regulatory records with them or maintain another full set of identical 
records.  

LCs falling into the latter category will not be required to seek SFC 
approval for the use of ESDP. However, the SFC has the expectation 
that all LCs will have robust internal control measures and security 
policies to protect client data and information.  

The SFC extended the deadline for LCs to confirm compliance with the 
new regulations by six months due to the COVID-19 pandemic. 

 

XII. HONG KONG NEW LIMITED PARTNERSHIP REGIME FOR   
PRIVATE EQUITY FUNDS 

The Financial Services and the Treasury Bureau published a 
consultation paper on 31 July 2019 seeking comments on the proposal 
to establish a regime for limited partnership funds in Hong Kong. After 
six months of preparation, the Limited Partnership Fund Bill was 
gazetted on 20 March 2020, and will be introduced into the Legislative 
Council for its First Reading and Second Reading in due course.  

KEY ELIGIBILITY REQUIREMENTS AND CHARACTERISTICS: 

• The fund must be constituted by a limited partnership agreement and 
have at least one general partner and at least one limited partner.  

• The fund must have a registered office in Hong Kong for receipt of 
notices. 

• The application for registration must be submitted by a Hong Kong 
solicitor/firm. 

• The fund will not have separate legal personality. 
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• The fund has no minimum capital requirement or statutory investment 
restrictions 

 

KEY COMPLIANCE REQUIREMENTS ON THE GENERAL PARTNER: 

• Must appoint an eligible investment manager to carry out the day-to-
day investment management functions of the fund. 

• Must appoint an auditor to carry out audits of the financial statements 
of the fund. 

• Ensure proper custody arrangements for the assets of the fund as 
specified in the limited partnership agreement. 

• Must appoint a responsible person to fulfil certain AML functions. The 
responsible person must an authorized institution, a licensed 
corporation, an accounting professional or a legal professional. 

 
The Limited Partnership Funds Bill is expected to become law and come 
into operation on 31 August 2020. 
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GLOBAL CHANGE 
IMPACTING ALL 
 

I. TRANSITION AWAY FROM INTERBANK OFFERED RATES 
(IBORS)  

On 25 March, the Financial Conduct Authority (FCA, the regulator of 
LIBOR) released a statement confirming that “The central assumption 
that firms cannot rely on LIBOR being published after the end of 2021 
has not changed and should remain the target date for all firms to meet.” 
This was following discussions with the Bank of England and members 
of the Working Group on Sterling Risk-Free Reference Rates (RFRs) on 
the impact of the coronavirus on firms’ LIBOR transition plans over the 
coming months, 

On 16 January, 2020 the UK Working Group on RFRs published its 
priorities and an updated roadmap for 2020, highlighting that “firms need 
to accelerate efforts to ensure they are prepared for LIBOR cessation by 
end-2021”.  

The key milestones include:  

• March 2020 change in Sterling swap conventions from LIBOR to 
Sterling Overnight Index Average (SONIA);  

• ceasing issuance of cash products linked to sterling LIBOR by end-Q3 
2020;  

• stock of LIBOR referencing contracts sufficiently reduced by end-Q1 
2021.   

The FCA’s more recent statement has acknowledged that some of these 
interim milestones might now be delayed but the end target date of 31 
December, 2021 remains the same. 

In the U.S., the Alternative Reference Rates Committee continues to be 
active, releasing a proposal for New York State legislation for U.S. Dollar 
LIBOR contracts.   

In other efforts to support the transition away from LIBOR, the Federal 
Reserve Bank of New York now publishes 30-, 90-, and 180-day 
Secured Overnight Financing Rate (SOFR) Averages and a SOFR 
Index. While the Federal Housing Finance Association has issued 
guidance for the purchase of LIBOR indexed investments and timelines 
to stop purchasing LIBOR adjustable rate mortgages. 

 

 
 
 
 
 
 
 

  

LIBOR is produced for CHF, EUR, GBP, 
JPY and USD in seven tenors 

(Overnight/ Spot Next, 1 Week, 1 
Month, 2 Months, 3 Months, 6 Months 

and 12 Months) based on submissions 
from a reference panel of between 11 

and 16 banks for each currency, 
resulting in the publication of 35 rates 

on every applicable London business 
day. 

https://www.fca.org.uk/news/statements/impact-coronavirus-firms-libor-transition-plans
https://www.bankofengland.co.uk/-/media/boe/files/markets/benchmarks/rfr/rfrwgs-2020-priorities-and-milestones.pdf?la=en&hash=653C6892CC68DAC968228AC677114FC37B7535EE
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2020/ARRC_Press_Release_Proposed_Legislative_Solution.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2020/ARRC_Press_Release_Proposed_Legislative_Solution.pdf
https://www.fhfa.gov/SupervisionRegulation/LIBORTransition
https://www.fhfa.gov/SupervisionRegulation/LIBORTransition
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In the Eurozone, the European Overnight Index Average (EONIA) will 
cease publication at the end of 2021, being replaced by the Euro Short 
Term Rate (€STR), first published in October 2019. €STR is also the 
proposed alternative RFR for EUR LIBOR. The Working Group on Euro 
RFRs has highlighted that contracts referenced to EONIA with maturities 
beyond 3 January 2022 would entail significant risks. It therefore 
recommends that market participants replace EONIA products with 
€STR products and reduce their EONIA-linked legacy exposures as 
soon as possible. 

The Cross-Industry Committee on Japanese Yen Interest Rate 
Benchmarks held a public consultation on transition and fallbacks which 
envisage the permanent discontinuation of JPY LIBOR for financial 
products and transactions. The results showed that most respondents 
supported term reference rates linked to either JPY overnight indexed 
swaps or overnight call rate futures, highlighting their compatibility with 
current business operations and systems and trading practices. 

A number of markets are expected to adopt a multiple-rate approach. 
For the Australian dollar, the key interest rate benchmarks are the bank 
bill swap rates (BBSW) and the cash rate. The BBSW is to be 
strengthened and co-exist alongside the AUD Overnight Index Average 
(AONIA), also known as the cash rate. The Financial Stability Board 
published a progress report on reforming interest rate benchmarks, 
stating that “whether moving away from one of the IBOR rates or still 
pursuing a multiple rate approach, there is a common view that the use 
of overnight RFRs should be encouraged across global interest rate 
markets where appropriate, and that contracts referencing IBORs should 
have robust fallbacks.” 

In the derivatives space, the International Swaps and Derivatives 
Association (ISDA) has re-consulted (deadline 1 April 2020) on how to 
implement pre-cessation fallbacks.  

This will result in a delay in publishing amendments to their standard 
definitions and protocol.  These are now expected to be finalised in Q3 
2020.  Bloomberg, having been selected to calculate and publish 
adjustments related to the ISDA fallbacks, is continuing with its efforts in 
making adjusted rates available in Q2 2020. The central counterparty 
(CCP) discounting switch from EONIA to the €STR is planned for July 
2020, a delay from the original June date, with a switch from Fed Funds 
to SOFR discounting scheduled for October.  

  

Northern Trust actions 

Northern Trust has established an 
enterprise-wide LIBOR Transition 

Programme to coordinate its LIBOR 
and IBOR transition efforts. This 

programme is comprised of subject 
matter experts from across the 

organisation that are developing and 
implementing a multi-year plan, 

driven by client and product-focused 
work streams, to manage the 

transition from the IBORs to 
alternative RFRs or other benchmark 

rates. 

 

IBOR Alternativ e RFR 

GBP LIBOR 

Reformed Sterling 
overnight index 

average 
(SONIA) 

USD LIBOR 

Secured 
overnight 

financing rate 
(SOFR) 

EURIBOR 
Euro LIBOR 

Euro short-term 
rate 

(€STR) 

CHF LIBOR 
Swiss average 
rate overnight 

(SARON) 

JPY LIBOR, 
JPY TIBOR, 
EUROYEN 

TIBOR 

Tokyo overnight 
average rate 

(TONAR) 

https://www.ecb.europa.eu/press/pr/date/2020/html/ecb.pr200219%7E8bf72afd89.en.html
https://www.boj.or.jp/en/paym/market/jpy_cmte/data/cmt191129a.pdf
https://www.rba.gov.au/mkt-operations/resources/interest-rate-benchmark-reform.html
https://www.fsb.org/wp-content/uploads/P181219.pdf
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II. THE CENTRAL SECURITIES DEPOSITORIES REGULATION 
(CSDR)  

BACKGROUND  

The CSDR has been harmonising the authorisation and supervision of 
Central Securities Depositories (CSDs) within the EU since 2014. The 
regulation impacts instruments cleared at an EU CCP clearing house or 
settled by any EU Trade Venue or CSD. 

The next key requirement due to be implemented is Settlement 
Discipline Regime (SDR). Under SDR, any instrument cleared at an EU 
central clearing house or settled by an EU trading venue or EU CSD is in 
scope. The goal is to reduce settlement fail rates by introducing cash 
penalties and mandatory buy-ins. 

KEY PROVISIONS CASH PENALTIES AND COMPENSATION  

The SDR will become applicable on 14 September 2020; ratification by 
the European Commission of an implementation delay proposed by The 
European Securities and Markets Authority (ESMA) to 1 February 2021 
is pending. The rationale behind the proposed delay is that the SWIFT 
changes and T2S Penalty Mechanism shall not be available by 
September 2020 with necessary technology updates being implemented 
in November 2020.  

SDR requires EU CSDs to calculate cash penalties for late matching and 
late settlement. In the case of the former, penalties will only apply to 
trades that are confirmed; when CSDR refers to ‘matching’ it relates to 
settlement matching. Any transaction that fails to settle on the intended 
settlement date will incur cash penalties.   

CSDR SDR states a requirement to facilitate partial settlement if 
holdings are available, in order to mitigate exposure to the total penalty, 
where the counterparty has sufficient assets to settle part of the 
transactions.  

• Late matching penalties can only be calculated once the match has 
occurred (as it is then known how many days late the matching was 
beyond the set timeframe), and will be calculated for all days of the 
late match period, at the individual day’s closing price. Late matching 
penalties will be charged to the party who was last to submit or modify 
the instruction which enabled the transaction to match.  

• Late settlement penalties will be calculated daily for each business 
day the transaction fails to settle post intended settlement date and 
the penalty will be imposed against the failing party. It should be noted 
that the reason for a failed settlement could change throughout the fail 
period, meaning a penalty could be imposed against both parties. 
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A failing transaction could incur both late matching and late settlement 
penalties. However, both penalties will not be levied for the same date.   

CSDs will send notifications of the penalty amounts payable to their 
participants on a daily basis. There is an opportunity to appeal a penalty 
from the date the CSD issues the penalty notification until the eleventh 
business day of the month following that within which the penalty was 
applied. If a dispute remains open, a bilateral arrangement to resolve the 
penalty between the two counterparties must be sought.  

MANDATORY BUY-INS AND CASH COMPENSATION  

CSDR SDR will impose mandatory buy-ins, for all instruments cleared at 
an EU CCP or settled by any EU trade venue or CSD. If a transaction 
has still failed to settle within certain timeframes, a buy-in process must 
be initiated. The relevant timeframes are:  

• Four business days beyond the intended settlement date  

• (ISD+4) for equities trading on a liquid market 

• ISD+7 for bonds and less liquid securities  

• ISD+15 for securities traded on SME growth markets 

The business day following the above timeframes, the party due to 
receive the instrument must appoint a buy-in agent to purchase the 
securities elsewhere. If a CCP has been used for clearance of the trade, 
the CCP will be responsible for initiating this buy-in process. The failing 
party must place the original settlement instruction on hold; the same will 
be cancelled once the buy-in transaction settles. Any price increase, FX 
cost, corporate event or buy-in agent fees must be paid by the failing 
party. A price drop will be deemed to have already been paid; the ‘failed 
to’ party will not have to compensate the failing party. The key process 
steps involved in the buy-in process are:  

• Upon expiry of the extension period the failed-to trading party must 
appoint a buy-in agent and advise the failing trading party of the same. 

• The failing party must put the failing instruction on-hold upon receipt of 
the buy-in notification. 

• Once the buy-in execution has been completed the failed-to trading 
party must notify the failing party of the outcome of the buy-in 
including all associate costs. 

• If the buy-in could not be executed in full then cash compensation will 
be due. This must be calculated and the failing party must be notified 
of the same. 

• Upon settlement of the cash difference between the initial trade and 
the buy-in, the underlying failing trade must be bilaterally cancelled. 
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• If the buy-in execution cost is less than the initial trade price, the cash 
settlement is deemed to have been paid. 

• The failed-to party must notify the respective CSDs of the buy-in 
results. 

 

INDUSTRY CHALLENGES 

A letter from the Association for Financial Markets in Europe (AFME) 
endorsed by 14 other industry associations was sent to ESMA in 
January 2020 requesting additional delays due to the challenges with 
both penalties and buy-ins. These include: 

• Cash penalties to be introduced once market infrastructures, banks 
and their clients have built the technology required to process the 
fines, and not before the market has had an opportunity to test the 
required new messaging and technology.  

• Deferral of the mandatory buy-in regime until the effects of penalties 
and other measures to promote settlement efficiency are 
implemented, and in-depth impact analysis is undertaken on the 
potential effects of a mandatory buy-in. 

• Implement monitoring processes to measure the impact of the penalty 
regime on settlement efficiency. 

• As part of the CSDR review, the mandatory buy-in should be 
amended to an optional right of the investor, underpinned by law, to 
allow a buy-in of a failing counterparty. Additionally, the asymmetrical 
issues relating to buy in costs should be amended so that each party 
is restored to its original position. The topic of cash compensation 
should be thoroughly reassessed.   

 
  

Northern Trust actions 

Northern Trust’s CSDR 
implementation programme remains 
committed to ensuring we effectively 
manage all change and provide our 

clients with sufficient information in a 
timely manner. As an entity within the 

trade settlement process, we will 
receive notification of any fines 

imposed or due to be received from 
the relevant EU CSD or Sub-

Custodian.  

Northern Trust initiated the global 
CSDR SDR programme in 2019 

when the technical standards were 
published, and the relevant 

compliance date became known. As 
we move closer to implementation 

we are working with a third-party 
vendor to optimise our processes 
and effect all operational change 

required.  
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III. SECURITIES FINANCING TRANSACTION REGULATION (SFTR)  

BACKGROUND  

SFTR aims to increase the transparency of certain transactions which 
currently fall outside the traditional banking sector to enable better 
monitoring of securities financing transactions (SFTs). SFTs allow 
market participants to access secured funding and are defined broadly 
within SFTR to include any transaction which utilises securities in 
borrowing or lending cash. This includes securities lending transactions 
and securities lending collateral allocations, repurchase and reverse 
repurchase transactions, buy-sell back or sell-buy back transactions as 
well as margin lending transactions (which are not traditionally 
considered to be SFTs).   

As an EU regulation, all EU entities are in scope of the requirements, but 
there will be indirect implications for non-EU entities trading with EU 
entities as the EU entities will require certain data to fulfil their reporting 
obligations. This includes a Legal Entity Identifier (LEI) which most non- 
EU counterparts will already have been disclosing by virtue of the same 
being required for MiFID II since January 2018.  

KEY PROVISIONS  

Although many of the disclosure requirements required under SFTR are 
already applicable, these are generally not substantially onerous to 
comply with. The industry has been awaiting publication of the regulatory 
technical standards for transaction reporting requirements, set to 
significantly enhance reporting obligations for all who use SFTs. These 
technical standards were published in March 2020 and will become 
applicable for different entities at different times. Reporting will go live for 
banks and investment firms on 11 July 2020 (recently delayed by ESMA 
from 11 April 2020), CCPs and CSDs will also need to begin reporting 
from 11 July 2020, and most Northern Trust clients (including pension 
funds, insurance companies, AIFs and UCITS) will be brought into scope 
of the reporting requirement from 11 October 2020. Non-financial 
counterparties the applicable date is 11 January 2021.  

The key aspects of the new reporting requirements are:  

• Both counterparties to an SFT will need to report details on the 
transaction at individual transaction level to a Trade Repository  

• All firms will need an LEI 

• Reporting by both counterparties to a trade must match at the Trade 
Repository  
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• Every transaction must be given a Unique Transaction Identifier used 
by both counterparties 

• Reporting data will include all loan and return transactions and 
collateral positions. Additionally, many life cycle events will also need 
to be reported such as changes in value or quantity to open positions 

• New trade details must be reported to Trade Repositories on Trade 
Date +1  

• Modifications of open trades, trade terminations and certain 
information surrounding collateral transactions must be reported to 
Trade Repositories on Settlement Date +1  

• Responsibility to report sits with beneficial owner to the transaction, 
but the reporting requirement can be delegated to the other 
counterparty or a third party  

• Records of any SFTs concluded, modified or terminated must be kept 
for at least five years following the termination of the transaction 

 

RECENT UPDATE  

ESMA have delayed the Day 1 Reporting Start Date by 3 months, from 
11 April to 11 July 2020. To give banks and investments firms, who were 
due to go live in April additional preparation time for go live. This delay 
was announced in response to the ongoing COVID-19 pandemic. ESMA 
have not delayed any other Reporting Start Date, these remain as; CCPs 
and CSDs will start from 11 July 2020, and most Northern Trust clients 
(including pension funds, insurance companies, AIFs and UCITS) will be 
brought into scope of the reporting requirement from 11 October 2020. 
For non-financial counterparties the start date remains 11 January 2021. 
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IV. EUROPEAN MARKETS INFRASTRUCTURE REGULATION 
(EMIR/REFIT) 

INITIAL MARGIN ON UNCLEARED DERIVATIVES  

Summary  

The Uncleared (swaps) Margin Regulations mandate the exchange of 
Variation Margin (VM) and the exchange of Initial Margin (IM) on OTC 
bilateral derivatives, the aim of which is to cover the credit risk of any 
potential future losses resulting from OTC bilateral derivatives exposure.  

The regulations restrict the eligible forms of collateral to be exchanged 
as IM to highly liquid assets and prescribe methods from which to derive 
related haircuts. Two-way exchange of IM is required based on a risk-
based model or standardised table (or grid), and collateral must be 
segregated with prohibitions on the same for rehypothecation as well as 
limitations on cash reinvestment. Specific Credit Support Annexes 
(CSAs) and custodial documentation will govern new collateral 
relationships and the compliance dates for IM are based on OTC 
notional exposure, the definitions of which vary in different jurisdictions.  

INDUSTRY CHALLENGES 

In March 2020, in response to the COVID-19 pandemic, ISDA submitted 
a letter on behalf of 21 industry associations and their members 
requesting the Basel Committee on Banking Supervision (BCBS), the 
International Organization of Securities Commissions (IOSCO) and 
global regulators to suspend the current timeline for the initial margin 
phase-in. This was to allow market participants to focus their resources 
on ensuring continued access to the derivatives market. Key points of 
the letter include; 

• In light of the pandemic, members do not believe it is possible or 
practicable to meet documentation and operational requirements for 
the regulatory IM compliance dates on September 1, 2020 (Phase 5) 
and September 1, 2021 (Phase 6).  

• In advance of 1 September 2020, firms need to complete custodian 
documentation. The ability of global custodians to facilitate client on-
boarding is already being impaired, extending further the lengthy 
process to establish compliant custodial accounts. 

• Use and legitimacy of electronic execution as a means of signing 
virtually rather than by way of a usual ‘wet ink’ signature which is 
scanned and exchanged. Electronically-executed agreements may not 
be enforceable in every counterparty jurisdiction (as a matter of local 
company law) and would need to be reviewed on a case-by-case 
basis.  
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TIMELINE FOR IMPLEMENTATION  

The thresholds are measured using Aggregate Average Notional Amount 
(AANA) of uncleared derivatives, to determine if and when an institution 
will need to comply with the requirements. Both counterparties must be 
above the relevant threshold in order for the IM requirements to apply.  

On 3 April 2020, in response to the COVID-19 pandemic and the ISDA 
letter highlighting the challenges to implementation of Phase 5 and 6, 
BCBS and IOSCO issued a press release where they announced a 
revised timeline for implementation.  

 
*local currency equivalent in other jurisdictions 

Northern Trust actions 

Northern Trust’s strategy is to 
support buy-side clients in all middle- 
and back-office aspects in complying 

with the Uncleared Margin 
Regulations. The extent of the 

support can be categorised in three 
services that may be bundled or 

offered separately: 

Margin segregation: Northern Trust 
will support third-party model for 

margin segregation. 

Euroclear Representative: Northern 
Trust will act as representative for 

Euroclear margin segregation service 
for you to access Euroclear as 

secured party. 

Operations Outsourcing: Northern 
Trust will provide full collateral 

management services. 

Northern Trust continues to evolve its 
derivatives services. Combined with 

our custody and collateral 
management operations outsourcing 

capabilities, these services help 
clients respond to the new regulatory 
requirements and reduce the burden 

of the transition to a cleared 
derivative environment 

 

PHASE DATE THRESHOLD 
Phase I 4 Feb 17 AANA threshold of 

EUR/USD* 3 tri l l ion 

Phase II 1 Sept 17 AANA threshold of 
EUR/USD 2.25 tri l l ion 

Phase III 1 Sept 18 AANA threshold of 
EUR/USD 1.5 tri l l ion 

Phase IV 1 Sept 19 AANA threshold of 
EUR/USD 750 bil l ion 

Phase V 1 Sept 21 AANA threshold of 
EUR/USD 50 bil l ion 

Phase VI 1 Sept 22 AANA threshold of 
EUR/USD 8 bil l ion 

https://www.iosco.org/news/pdf/IOSCONEWS560.pdf


 

All source documents referenced within this newsletter can be directly 
accessed using the hyperlinks contained within the electronic edition 
of the newsletter. To access the electronic edition please go to: 
www.northerntrust.com/insights-research/regulatory-developments 

*Information contained herein is current as of the date appearing in 
this material only and is subject to change without notice.
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